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In the matter of DAVID W. KASTNING, Complainant, v. FLORIDA STATE UNIVERSITY BOARD OF 
TRUSTEES, Respondent.  (Case No. VP-2009-006) 
 
On February 9, 2009, David W. Kastning filed a veteran's complaint against the Florida State University Board of 
Trustees (FSUBOT) alleging that he was denied a veteran's preference in employment when he was not hired by the 
FSUBOT as a help desk support technician. On March 12, a hearing was conducted in Tallahassee.  
 
ISSUE 
 
The issue for resolution in this case is whether the FSUBOT violated Kastning's veteran's preference rights. 
 
STIPULATIONS 
 
At the hearing, the parties entered into the following stipulations: 
 
1. The Commission has jurisdiction in this case under Chapters 447 and 

295, Florida Statutes (2008). 
2. Kastning is entitled to a veteran's preference in employment pursuant to 

Chapter 295, Florida Statutes, and Florida Administrative Code Rule 
Chapter 55A. 

3. Kastning properly and timely notified the FSUBOT that he was entitled 
to a veteran's preference pursuant to Chapter 295, Florida Statutes, and 
Florida Administrative Code Rule Chapter 55A. 

4. The classification of help desk support technician is a "covered position" 
within the meaning Chapter 295, Florida Statutes, and Florida 
Administrative Code Rule 55A. 

5. Kastning was minimally qualified for the position of help desk support 
technician. 

6. The person selected for the vacant classification of help desk support 
technician was not entitled to a veteran's preference. 

7. The FSUBOT is a covered employer as defined by Chapter 295, Florida Statutes and Florida Administrative Code 
Rule 55A.  

 
FINDINGS OF FACT 
 
Based on the testimony, exhibits, and the evidence adduced at the hearing as a whole, I make the following findings of 
fact: 
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1. In late Spring or early Summer 2008, the FSUBOT 
 advertised a vacancy for the classification of help desk 
 support technician (technician). The vacancy was at the 
 FSUBOT Center for Reading Research (FCRR). The 
 FCRR is a grant-funded initiative housed within the 
 learning systems institute at the FSUBOT. The FCRR 
 provides technical assistance to schools statewide in the 
 area of reading proficiency for kindergarten through the 
 twelfth grade. In connection with its mission, the FCRR 
 maintains large electronic databases of student assessment 
 and research tools, supporting Florida's Reading First 
 initiative. 
2. The FCRR receives a large volume of telephone and 
 electronic mail inquiries from teachers and administrators 
 at school districts statewide regarding the use of the 
 electronic databases and accessing information. Sixteen 
 support specialists are employed at the FCRR to assist in 
 answering these questions. In turn, technicians are 
 employed at the FCRR to supervise the support specialists. 
 Specifically, each technician supervises eight support 
 specialists. Each technician is expected to take the lead in 
 training new support specialists, as well as other computer-
 related duties. Further, each technician is expected to be 
 able to interact with the same public and respond to the 
 same or more complicated questions as the support 
 specialists. 

3. The technician job opening and description stated that the 
 position was within the FCRR. The mandatory  
 qualifications included a high school diploma or GED and 
 two years of appropriate experience. Appropriate college 
 course work or vocational/technical training could 
 substitute for an equivalent amount of the required 
 experience. Specifically, the job requirements were stated 
 as:   

• Knowledge of general office procedures and good 
telephone and e-mail skills.  

• Ability to handle detailed work with accuracy and 
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confidentiality, and communicate effectively both 
verbally and in writing.  

• Demonstrated ability to work with and train others.  
• Familiarity with the Microsoft Office Suite on PC and 

various internet browsers on multiple platforms. 
• The job opening also indicated a preferred 

qualification of "experience with other productivity 
and/or development software; specifically student 
web-based data management systems." 

4. Kastning timely applied for the technician vacancy and 
 provided documentation supporting his veteran status. The 
 position was subsequently re-advertised.  Applicants from 
 the first advertisement were still under consideration so it 
 was unnecessary for Kastning and the other prior 
 applicants to reapply. 
5.  Danny Brooke supervises the technicians and had direct 

 responsibility for hiring employees in that classification. 
 Brooke preferred contacting applicants bye-mail because 
 of the requirement that the technician be extensively 
 familiar with the operation of e-mail and other computer 
 operations. Kastning had applied through the internet to 
 the FSUBOT for the classification. Consequently, it would 
 reasonably be expected that he would receive notification 
 of an interview for the vacancy through his e-mail. Brooke 

  had used this method previously, and had used it in the 
 current instance in notifying applicants of interviews for 
 employment vacancies without any apparent problems. 

6.   Brooke noted that Kastning's on-line application process 
 had run into some difficulties on Kastning's part. 
 Specifically, Kastning had some difficulty in filling out the 
 application on-line as well as sending separate 
 documentation, including copies of a letter of reference 
 and his form DD214, documentation of a veteran's 
 preference. Nonetheless, Brook believed that Kastning was 
 minimally qualified for the classification and, therefore, 
 entitled to a veteran's preference in the form of an oral 
 interview.  Consequently, Brooke sent Kastning an e-mail 
 concerning an interview on June 25, 2008. Kastning was to 
 contact Brooke with a time for the interview. 

7. Kastning did not receive Brooke's e-mail notifying 
 Kastning concerning setting an interview for the technician 
 vacancy. Several reasons were indicated by Kastning in 
 this respect, in that his failure to receive notice of the oral 
 interview could have been caused by a problem with his 
 internet service provider, his own deletion of the e-mail 
 message because he considered it to be "spam," or that 
 there was a systemic problem with the internet that 
 somehow caused him not to receive the e-mail (i.e., 
 Kastning's evidence that a certain number of emails are 
 lost on the internet without any explanation is credited). In 
 any case, it is not challenged that the notice of an interview 
 was sent to Kastning bye-mail, he did not know of the e-
 mail, and the FSUBOT did not know of Kastning's non-
 receipt of the e-mail notifying him about an interview. 
8. Because Kastning did not respond to the e-mail, Brooke 
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Networking 
Connect with other professional colleagues 
in public sector labor relations and human 
resources throughout the State of Florida.  
This is invaluable as you connect with a 
mentor, tutor, sounding board, or just a 
listener!  In any case, we’ll help you carry 
the load. 

 
Annual Training Conference 

Nowadays, it’s imperative to maintain your 
cutting-edge knowledge in labor relations 
and human resources.  In an ever-changing 
regulatory environment, FPELRA provides 
you a cost-effective way to receive timely 
and sage information on changes that occur 
with sometimes blinding speed.  The 
conference also provides you with HRCI 
recertification hours. 
 

Labor Relations Training & 
Certification 

Our four-module labor relations 
professional certification series provides an 
efficient way to glean Florida Public 
Sector specific knowledge that has been 
building since 1974.  Each day-long 
module covers a different part of the labor 
relations process - the law, negotiations, 
impasse, grievance-handling & arbitration 
- all geared to the adult learner. 

 
FREE Arbitrator Award Histories  

Offered free of charge on an as-needed 
basis.  The Arbitrator’s awards history 
assists you in determining your ranking 
prior to striking.  E-mail your arbitration 
panel to jsexton@ircgov.com Please 
provide the type of case pending. 
 

FREE Job Postings in our        
Online Career Center 

Our career center area allows any 
member’s agency to post career 
opportunities in Labor Relations, general 
Human Resources and Executive 
Administration at no cost to the agency.  
The career opportunities reach a 
membership base with proven knowledge 
of Florida-centric issues.      

 assumed that Kastning did not desire an interview and was 
 no longer interested in the vacancy. Brooke continued with 
 the selection process, including interviewing other 
 applicants.  
9. Because Kastning had not heard about any progress on his 
 employment application, he began in June to telephone the 
 FSUBOT's human resources department (department) 
 concerning his application. During a July 29 telephone 
 conversation with a department representative, Jamira 
 Napier-Lanh, Kastning learned that there were interviews 
 taking place concerning the vacancy. Neither Kastning nor 
 Napier-Lanh spoke about whether Kastning had received 
 notice concerning a possible interview.  Specifically, 
 Kastning did not state that he had not been contacted 
 concerning the interview, and Napier-Lanh did not 
 question Kastning about whether he had received notice 
 concerning an interview. 
10. On August 20, Kastning again telephoned the department. 
 In a series of telephone conversations with various 
 FSUBOT employees that day, he was informed that he did 
 not schedule an interview that had been requested and that 
 a non-veteran had been hired on August 11. This began the 
 veteran's preference complaint process in which Kastning 
 has argued that he should prevail because he did not 
 receive notice from the FSUBOT concerning the oral 
 interview and that a non-veteran was hired. 
11. A stated preference for the technician position was to have 
 "student web-based data management system" experience. 
 This was because a technician was required to have the 
 ability to deal with subordinates and the general public in 
 the form of teachers and school administrators, who were 
 having practical difficulties with the on-line database that 
 supported Florida's Reading First initiative. The three main 
 qualities that Brooke sought in a successful applicant were: 
 supervisory skills, interpersonal skills, and technical skills. 

12. Kastning's resume indicated that he had an Associate's 
 degree in 1984, a Bachelor's of Arts degree in 1985 with a 
 major in psychology and a Master's degree in instructional 
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Publications 
FPELRA offers “How to Bargain for 
Management in the  Public Sector: 
Strategies and Tactics,” “Managing the 
Grievance Procedure,”  and “A 
Supervisor’s Labor Relations Guide” at a 
discount to our membership.  These are 
structured in an easy to read, logical step-
by-step format to quickly educate your 
newest onboarding in Florida Labor 
Relations. 
 

Contract Language Database 
Our contract language database gives 
members access to  labor contracts 
throughout the state.  Research best 
language and innovative provisions in 
contracts covering law enforcement, fire 
rescue, white and blue collar, education 
and other career fields.  Our contract 
database covers constitutional employers, 
taxing districts, municipalities, counties,  
and educational institutions of all levels. 
 

Forum 
Our member-only, password protected 
forum provides a secure area for our 
membership  to freely post their questions, 
thoughts, ideas, recommendations and 
respond to those posed by others.   Neatly 
organized in themed discussion threads, 
the forum allows our members to securely 
discuss day-to-day issues.  
 

FPELRA Newsletter 
A bi-monthly roundup of interesting PERC 
cases and select media articles along with 
timely information on upcoming events 
and member news.  Members are 
encouraged to submit arbitration decisions 
and media articles for inclusion. Submit 
arbitration decisions electronically in either 
Adobe PDF or MS Word format.  The link 
to web-published media articles can be 
forwarded to ��������
6����
��

�.  
The newsletter benefits the membership by 
keeping our members abreast with 
developing issues throughout Florida and 
the nation.  
�

� � � � � � 

 systems in 1986. Kastning had been certified as a NetWare 
 engineer in 1994, 1997, and 2000. Kastning was certified 
 as a Microsoft professional in 2002. Despite these 
 computer-related skills, Kastning had not worked as an 
 employee in the computer field since July 2001 when he 
 had worked from 1998 to July 2001 for the Public 
 Defender in Tallahassee. 
13. Kastning's experience prior to working for the Public 
 Defender was as follows: March 1996 to December 1997, 
 systems engineer for advanced data systems; September 
 1995 to December 1995, a systems engineer for Executive 
 Technologies; systems engineer for RECOM Associates 
 from March 1995 to September 1995; and, on the job 
 training as a systems engineer for Mainline Information 
 Systems from September 1994 until March 1995. There is 
 no evidence that Kastning had any supervisory duties in 
 any of this prior employment.  
14. Since June of 2002 to the present, Kastning has worked as 
 a paper route subcontractor delivering newspapers for the 
 Tallahassee Democrat to homes, paper machines, and 
 convenience stores. Kastning has not worked on computers 
 or information systems other than for himself or other 
 persons on an irregular basis since leaving full-time 
 employment in the field when he left work for the Public 
 Defender.  Kastning stipulated that he had no "student 
 web-based data management systems" experience. 
15. The non-veteran selected for the vacancy was Demetrius 
 L. Brown. Brown obtained an Associate's degree in 
 computer science in 2002 and Bachelor of Science degrees 
 In computer science and information technology from 
 Florida State University (FSU) in 2007. Brown is currently 
 a student obtaining a Master's degree from FSU in 
 computer technology. 
16.  Brown worked as an information technology network 
 administrator intern at FSU's London studies center in 
 England from December 2006 to July 2007. During this 
 time, he developed problem solving skills such as fixing 
 computers, fixing network problems, and working on 
 network upgrading. Brown worked at FSU's College of 
 Social Work as a website developer from August 2006 to 
 December 2006. Brown also worked at FSU's Oglesby 
 Union in assisting faculty, guests, and students with 
 computer problems from August 2004 to December 2007. 
 Brown's  relevant other experience included working as an 
 IT intern at the Broward County School Board in Ft. 
 Lauderdale assisting with student record databases in June 
 through August 2000.  I note, as argued by Kastning in 
 his post-hearing submission, that Brown claimed that he 
 worked for FSU's Oglesby Union in Tallahassee in part 
 during the time he was in London. I concluded that this 
 statement was an indication that Brown worked in this 
 capacity when he was in Tallahassee during the time 
 period on his application. As it was not disputed that there 
 is a business practice of verifying claims in employment 
 applications by the FSUBOT, I find no significant 
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 discrepancy in Brown's application.  
17.  Brown was especially considered to be well-qualified for 
 the technician position because of his technology-related 
 work experience that was concentrated in a student or 
 academic environment. Further, it was considered to be a 
 plus that, as a recent graduate in the field at FSU, Brown's 
 technological experience was current and closely-related to 
 the qualifications of the technician position. 
 
DISCUSSION AND ANALYSIS 
 
Chapter 295, Florida Statutes, provides for a veteran's preference in 
employment for covered positions with covered employers. There is 
no dispute that the FSUBOT is a covered employer, that the 
technician classification was a covered position, and that Kastning 
was entitled to a veteran's preference in employment for that 
position. Further, there is no dispute that he was minimally 
qualified for the position of technician, and that despite his 
qualification, and known veteran's preference status, a non-veteran 
was hired.  
 
It is beyond dispute that, if a veteran intentionally ignores a hiring 
process, such as an interview appointment, an employer may 
lawfully not consider that veteran for employment. Damato v. City 
of Lakeland, 22 FPER ~ 27504 (1996). However, a veteran must be 
given adequate notice of an interview. Coleburn v. Department of 
Transportation, 20 FPER ~ 25502 (1994). In the absence of such 
notice, the veteran is denied a preference in not being interviewed.   
 
Here, it is disputed as to whether Kastning's absence from the 
interview was excused because the FSUBOT did not give him 
adequate notice of the interview. Specifically, because of systemic 
problems with the receipt of e-mails (such as failures of both the 
internet system itself and of the internet provider), Kastning argues 
that it was incumbent upon the FSUBOT to utilize a second 
notification process other than e-mail to insure that he knew about 
the interview in order to give Kastning a veteran's preference. 
 
It is not disputed that the interview e-mail message was sent by the 
FSUBOT and that it had no notice that Kastning had not received 

the message. However, it is also not 
disputed that Kastning had no 
knowledge of the e-mail message of 
the interview. This may have been 
Kastning's fault in mistakenly 
deleting the FSUBOT's message. 
However, it is just as likely that the 
message did not arrive because of 
some systemic problem from 
Kastning's internet provider or from 
a systemic internet problem. 
Complicating the notice issue is 
whether Kastning should have 
reasonably inquired as to why he 
was not being interviewed when he 
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was informed by FSU's Human Resources department of the 
interviews. 
 
It has been long established that, if the FSUBOT ultimately hired a 
non-veteran applicant more qualified than Kastning, there is no 
violation of the veteran's preference law. See Harris v. PERC, 568 
So. 2d 474, 477-78 (Fla. 1st DCA 1990) (holding that an employer 
must give preference to a minimally qualified veteran but does not 
have to hire him or her over a more qualified non-veteran). 
Consequently, even if it is assumed that Kastning did not receive 
proper notice of the interview through no fault of his own, the 
ultimate issue is whether the non-veteran selected was better 
qualified. See Rafferty v. Martin County Board of County 
Commissioners, 21 FPER,-] 26052 (1995) (holding that, although 
an interview demonstrates per se a veteran's preference, an 
employer may still establish no violation of the law where there is 
no interview by showing that the nonveteran is better qualified). 
 
Although Kastning testified that he had assisted neighbors and 
friends in computer-related problems since 2001, when he was 
initially employed full-time as a paper route delivery person, 
Brown's experience was recent and more tailored to the technician 
position (e.g., including web-based student data experience that 
Kastning stipulated on the record that he did not have). 
Accordingly, I conclude that the FSUBOT did not violate the 
veteran's preference law when it hired Brown, who was more 
qualified than Kastning.  See Seymour v. Lee County Board of 
County Commissioners, 21 FPER ,-] 26500 (1994) (concluding that 
a non-veteran was more qualified for a data processing systems 
support representative as more closely matching the qualifications 
sought by the employer). 
 
CONCLUSIONS OF LAW 
 
1. The Commission has jurisdiction of this case pursuant to 

Chapters 295 and 447, Florida Statutes. 
2. The FSUBOT's decision to not hire Kastning for the technician 

position was not unlawful because the non-veteran hired was 
more qualified.  

 
RECOMMENDATION 
 
Based on the foregoing, I recommend that the complaint be 
dismissed. 
 
Note: Mr. Kastning represented himself in the proceeding against 
the Florida State University Board of Trustees (FSUBOT) heard by 
Mr. Jack Ruby. 
 
On April 20, 2009 PERC accepted the hearing officer's findings of 
fact. Furthermore, [they] agreed with the hearing officer's analysis 
of the dispositive legal issues, his conclusions of law, and his 
recommendations in dismissing Kastning's complaint. 
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The U.S. Circuit Court of Appeals for the District of Columbia 
enforced in part and denied enforcement in part of the National 
Labor Relations Board’s (NLRB) first definitive word on the 
application of company e-mail policies to union communications. 

The first incident arose out of a union official’s response to a 
company announcement urging people to avoid a union rally for 
fear of anarchists. The union official subsequently sent a responsive 
e-mail to “set the record straight” and notify employees that it was 
the company that had told police of concerns about anarchists and 
not the other way around. The court agreed with the NLRB’s 
decision, affirming the administrative law judge (ALJ) in finding 
that discipline for sending this e-mail was an unfair labor practice. 
The e-mail did not violate a policy forbidding use of company 
communication systems for non-business-related solicitation 
because the e-mail itself was not a solicitation. 

The second incident arose a few months later when the same union 
official used the company e-mail system to encourage employees to 
wear green at an upcoming event to support the union’s position in 
then-pending collective bargaining. Reversing the ALJ, the NLRB 
found that the company properly disciplined the official for this e-
mail because it, unlike the earlier communication, solicited 
employees to take some affirmative action in response. 

The court of appeals reversed the NLRB, however, because the 
court found that the employer had not consistently applied the rule 
to all solicitation, but had allowed some personal solicitation to take 
place. Without deciding whether an employer could ever properly 
make a generic distinction between group solicitation and personal 
solicitation, the court held that nothing in the rules or in the 
disciplinary actions in the present case suggested that this employer 
made such a distinction when applying the rule in this case or in the 
past. 

Guard Pub. Co. v. NLRB, D.C. Cir., No. 07-1528 (July 7, 2009). 

Professional Pointer: This case is important for three reasons. 
First, it makes clear that employers may apply nondiscriminatory 
no-solicitation rules to e-mail communications. Second, the court 
expects employers to adhere to the rules’ terms as written and not 
create categories of excluded behavior after the fact. Third, the 
decision leaves open the possibility that employers’ rules can 
exempt certain categories of solicitation without affecting the ban 
as long as the exceptions do not make the rules appear only aimed 
at union activity. Carefully draft e-mail solicitation policies to 
ensure realistic and consistent application. 

John J. Coleman III is an attorney with the Birmingham, Ala., office 
of Burr & Forman..  Article first appeared on www.shrm.org. 
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Editor’s Note: On June 17, 2008, the City of Vallejo, California filed a motion for Approval of Rejection of 
Collective Bargaining Agreements (CBA) to seek court guidance on whether chapter 9 of the [U.S.] Bankruptcy 
Code permits a municipality to reject CBA’s.  The U.S. Bankruptcy Court, Eastern District of California, 
subsequently cleared the way for Vallejo to file and void the contracts.  The two following articles present this 
issue - the Chapter 9 filing and ability to reject CBA’s by Vallejo, California—from both a union and a 
management perspective. 
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What follows are some readers comments at the original website article: http://ibvallejo.com/
index.php?option=com_content&task=view&id=527&Itemid=1 
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Editor’s Note:  The article below is presented as a companion to Mr. Garman’s article above in order to 
illustrate the chilling effect the “Vallejo” verdict presents to unions across the country and to better illustrate 
Mr. Garman’s premise that “To do a Vallejo” must die. 
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By Marisa Schultz / The Detroit News 
July 31, 2009 
 

Detroit -- Detroit Public Schools, facing a $259 million deficit and diminishing cost-cutting options, has a recent 
California court ruling on its side as officials weigh Chapter 9, experts say. 

Chapter 9, a rarely used form of municipal bankruptcy, could allow the district to discard its labor agreements, 
said retired U.S. Bankruptcy Judge Ray Reynolds Graves, who has been advising the district's emergency 
financial manager, Robert Bobb. 

"The bond obligations and the labor contracts are the big financial burdens on DPS," Graves said. "Failure of the 
constituents to make sacrifices will make Chapter 9 inevitable.  If people don't want to make deals, then (the 
district will) have to file."  Union leaders, however, are concerned about whether parents would want to send 
children to a bankrupt school district. 

"Filing bankruptcy sends the wrong message to the community," said Keith Johnson, president of the Detroit 
Federation of Teachers, one of the 10 unions and 16 bargaining units negotiating with the district. "It says, 'We 
are broke and we can't afford to educate your children.' That will be the perception, whether real or imagined. 
That would accelerate the exodus of Detroit Public Schools." 

Established during the Great Depression, Chapter 9 is so rarely used that of the 1 million bankruptcy cases filed 
in U.S. courts last fiscal year, only four were Chapter 9.  It has never been used in Michigan. 

 
 
By TRUTH TELLER on July 13, 2009 
Powerful piece there Marc. This [sic] scotched earth policy the PSU's have been running I hope will turn on them. 
 
Know this, the current awareness that taxpayers in Vallejo have of the games, excesses, abuses and greed of the 
PSU's will lead in the backlash that the PSU's have wrought upon themselves. They have only themselves and their 
g r e e d  t o  b l a m e . 
 
We, Vallejo, will continue to stand though every community based organization and program may not. We, with 
our long memories and the power to vote, will not tolerate candidate's who carry water for the PSU's. We WILL be 
v i c t o r i o u s  i n  t h e  e n d  w h e n  n e w  c o n t r a c t s  a r e  t o  b e  n e g o t i a t e d . 
 
Until then, it's war. Plain and simple. 

By STREETSWEEPER on July 14, 2009 
Wow, this is a little dark even for Marc but there is some truth to it. With little to no revenue in sight the only 
things this city will be able to pay for is the most important and basic services.  

That means public safety in whatever form and amount will be provided, leaving little for anything else. Even with 
labor peace at some point it will not matter because the damage is done and we will have reaped what we sowed, 
disaster.  

We can now sit back [and] ride into Vallejo's dark ages and hope somebody [sic] events the wheel of revenue.  
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Chapter 9, like Chapter 11, allows for the restructuring of debt, but one of the key differences between the two is 
the treatment of collective bargaining agreements.  The protections for unions, allowed under Chapter 11, do not 
extend to public workers in a Chapter 9 filing, a federal judge ruled in March.  That judge ruled that Vallejo, 
Calif., a San Francisco Bay area city of 117,000, could toss out its labor contracts when it filed for Chapter 9 
bankruptcy.  The Vallejo decision was a turning point for municipalities grappling with declining revenues and 
rising labor costs around the country, experts say. 

 

‘BEST USED AS A THREAT’ 

 

The ease of throwing out union contracts may make Chapter 9 an attractive option, but it should only be used as a 
last resort, said James E. Spiotto, a Chapter 9 specialist and partner with Chapman and Cutler LLP in Chicago. 

"Chapter 9 is probably best used as a threat -- which it normally is -- to get people to return to their adult state and 
find a solution," Spiotto said.  "It seems like an attractive option because there are things you may be able to do. 
But like any narcotic, once the moment of euphoria passes there is real pain." 

It's always best to try to negotiate the specific problem outside the court, he said, rather than be forced to air out 
every debt issue in court, which may produce an undesirable outcome.  Spiotto added that there's a stigma that 
bankruptcy would prevent municipalities from having access to the municipal bond market, which is needed to 
finance projects. 

On top of that are the legal fees. 

Vallejo was rocked by the downturn of the housing market and loss of tax revenue.  Meanwhile, it was locked 
into multiyear labor agreements with built-in pay increases. 

"It was a double whammy," said JoAnn West, a public information officer for the city.  Vallejo tried to 
renegotiate with the unions, but couldn't reach deals. 

"We were going to reach July 1, 2008, and not make payroll," she said.  "We had no choice."  The city chose to 
file for bankruptcy in May 2008. 

After the March ruling, the city and its firefighters and electrical workers were ordered to reach new agreements 
through a court-appointed mediator.  As of yet, no deals have been reached.  The spat with labor unions has cost 
the city more than $5 million, West said.  More legal bills are on the way with the appeals process. 

"It isn't anything you want to enter into lightly," Spiotto said.  "Nobody who is going through with it would ever 
want to go through it again. You may not be the same after." 

 

‘BLEAKER BY THE YEAR’ 

 

Under Michigan's Public Act 72 of 1990, an emergency financial manager is authorized to pursue Chapter 9 
bankruptcy.  Bobb, whom Gov. Jennifer Granholm appointed in January, has uncovered millions in unbudgeted 
expenses and poorly managed finances that have caused the deficit to skyrocket in his four months on the job.  
He has met with at least two bankruptcy experts, including Graves. 

Since taking over, Bobb has spearheaded the layoffs of more than 2,400 employees and closure of 29 schools. 

The district's woes have been fueled by seven years of overspending and a reduced number of students -- and the 
revenue that comes with them -- to charter schools, other districts and private schools.  Enrollment has continued 
to plummet, with DPS dropping below 100,000 students and losing its distinction as a "first class district," which 
has cleared the way for additional charters to operate in the city. 

The outlook is even bleaker for 2010, in which district officials predict enrollment will drop to about 84,000, a 
level that's less than half its peak enrollment. 
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"Bankruptcy, like the other remedies, will not by itself solve a 
$259 million legacy deficit nor all of the factors that contributed 
to it," said DPS spokesman Steve Wasko.  "However, it would 
allow the school district to renegotiate contracts with vendors, 
look at restructuring debt, and (it) provides an opportunity to 
reopen collective bargaining agreements." 

DPS' bonded long-term debt is nearly $1.47 billion as of June 30. 

 

‘WORST OPTION,’ UNION SAYS 

 

Since 1980, six school districts nationwide have filed bankruptcy 
and 40 cities, villages or counties, according to data Spiotto 
compiled. Causes of municipal bankruptcy include large lawsuit 
judgments that local governments can't pay, burdensome labor 
contracts and poor financial planning. 

In bankruptcy court, DPS would list all of its "executory 
contracts" -- or contracts it has with another party under which if 
either side stopped performing their duty it would be a breach of 
contact.  In DPS' case, this list would range from teacher contracts 
to lease and bond agreements. 

DPS would have to prove it has made a good faith effort to 
resolve these issues outside of court. 

In bankruptcy court, decisions are made as to what executory 
contracts are kept and which ones aren't affordable. 

"A collective bargaining agreement is no different than any other 
executory contract and it can be canceled," Graves said. 

Since Bobb publicly announced he's considering bankruptcy, the 
tone of teacher union negotiations has not changed, Johnson said. 
The terms of the teachers' contract, which expired June 30, remain 
in effect. Johnson said the negotiations have yet to address district 
finances. 

"It's not the teachers' salaries and benefits that created this fiscal 
deficit, it's the perpetual ... mismanagement of the district," said 
Johnson, whose union represents more than 5,000 teachers. 

"Everybody acknowledges that (bankruptcy) is an option that has 
to be explored. We believe this is the worst option." 

 

   mschultz@detnews.com  
 (313) 222-2310 
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